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[2] Appeal and Error 30
Court of Appeal of Louisiana,
Fourth Circuit.
Michael S. RAYBORN
v.
DIAMOND OFFSHORE COMPANY and Walter
Oil & Gas Corporation
No. 2002-CA-0084.
Nov. 13, 2002.
Worker who suffered eye injury in accident on
offshore oil rig brought negligence action against
rig operator and holder of lease. After defendants
admitted liability, the Civil District Court, Orleans
Parish, No. 99-8462, Division “G,” Robin M. Giarrusso, J., entered judgment on jury verdict awarding
$829,000 in general damages, $46,000 in past lost
wages, and $125,000 in future lost earnings. Defendants appealed. The Court of Appeal, Love, J.,
held that: (1) general damages of $50,000 for conversion disorder and $250,000 for eye injury were
warranted; (2) evidence supported $35,453 award
for past lost wages; and (3) $125,000 award for future lost earnings was reasonable.
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shocks the conscience.
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115 Damages
115VII Amount Awarded
115VII(B) Injuries to the Person
115k127.12 Head and Neck Injuries in
General; Mental Impairment
115k127.15 k. Brain Injuries in General; Mental Impairment. Most Cited Cases
(Formerly 115k130.1)
Damages 115

127.16

115 Damages
115VII Amount Awarded
115VII(B) Injuries to the Person
115k127.16 k. Eye Injuries and Loss of
Vision. Most Cited Cases
(Formerly 115k130.1)
General damages of $50,000 for conversion
disorder, and $250,000 for eye injury were warranted, rather than $829,000 awarded by jury, where
oil worker suffered extreme stress from being hit in
the eye with high-pressure hydraulic fluid, and continued to suffer pain and restricted field of vision.

[8] Damages 115

186

115 Damages
115IX Evidence
115k183 Weight and Sufficiency
115k186 k. Loss of Earnings, Services, or
Consortium. Most Cited Cases
Lost earnings need not be proven in every case
with mathematical certainty; however, the law requires such proof as reasonably establishes the
claim.
[9] Damages 115

186

115 Damages
115IX Evidence
115k183 Weight and Sufficiency
115k186 k. Loss of Earnings, Services, or
Consortium. Most Cited Cases
Damages for past lost earnings may be proved
by the plaintiff's own testimony.
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30XVII Determination and Disposition of Cause
30XVII(C) Modification
30k1151 Modification as to Amount of
Recovery
30k1151(2) k. Reducing Amount of
Recovery. Most Cited Cases
After deciding that a trial court abused its discretion in awarding damages, an appellate court is
constrained to lower the award to the highest point
reasonable, within the discretion of the trier of fact.
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30k1004(6) Particular Cases and
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30k1004(8) k. Personal Injuries.
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The Court of Appeal applies the manifest-error
standard to judge the fact finder's conclusions respecting lost wages.
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115 Damages
115I Nature and Grounds in General
115k5 k. General and Special Damage. Most
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General damages do not have a common denominator, but are decided on a case-by-case basis.

127.49

115 Damages
115VII Amount Awarded
115VII(B) Injuries to the Person
115k127.45 Loss of Earnings
115k127.49 k. Eye Injuries and Loss of
Vision. Most Cited Cases
(Formerly 115k133)

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 3
832 So.2d 1052, 2002-0084 (La.App. 4 Cir. 11/13/02)
(Cite as: 832 So.2d 1052, 2002-0084 (La.App. 4 Cir. 11/13/02))

Evidence supported award of past lost wages of
$35,453 to worker who suffered eye injury; expert
calculations supported this amount.
[12] Damages 115

127.61

115 Damages
115VII Amount Awarded
115VII(B) Injuries to the Person
115k127.57 Impairment of Earning Capacity
115k127.61 k. Eye Injuries and Loss of
Vision. Most Cited Cases
(Formerly 115k134(1))
Damages for future lost wages in the amount of
$125,000 were reasonable for worker who suffered
eye injury, where worker previously made $37,000
per year, but would not be able to return to work on
offshore oil rig, and available work would bring
eight dollars per hour.

we amend the judgment and affirm as amended.
FACTS AND PROCEDURAL HISTORY
On September 16, 1998, Michael Rayborn
(“Rayborn”) was employed by Diamond Offshore
Company (“Diamond”) as a floor hand aboard the
MODU OCEAN TOWER. Rayborn was injured
when a hose containing hydraulic fluid ruptured,
spraying him in the face and eyes. He filed this action against the defendants, Diamond, and Walter
Oil and Gas Corporation, the owner of the offshore
lease.

(Court composed of Chief Judge WILLIAM H.
BYRNES III, Judge TERRI F. LOVE, Judge MAX
N. TOBIAS, Jr.)

**2 Rayborn was treated immediately after the
accident by the crew medic, who rinsed his eyes
with saline and then transported him to the University of Texas Hospital-Galveston Branch for additional treatment. Dr. Dawn Buckingham attended
to Rayborn's eye injuries. She flushed his eyes with
saline for two hours, applied an eye patch and prescribed pain medication. Rayborn returned to the
rig for the final day of his hitch but rested the entire
time. He was scheduled to report back to Dr. Buckingham the next day for a follow-up treatment, but
instead Rayborn drove home to Mississippi. Rayborn did not follow up with a doctor during the entire two-week period that he was ashore after the
accident. Rayborn continued to work his normal
schedule offshore and was promoted to the position
of derrick man when he returned after this incident.
He continued to work fourteen-day hitches offshore
until January of 1999.

**1 LOVE, J.
This case involves an accident on a Diamond
Offshore Company rig, where Michael*1054 Rayborn was hit in the face and eyes with hydraulic fluid from a hose that burst near where he was working. Michael Rayborn filed suit against Diamond
Offshore Company and Walter Oil and Gas Corporation, to determine the amount of damages for the
injury to his right eye. The jury awarded Michael
Rayborn $829,000 in general damages, $46,000 in
past lost wages, and $125,000 in future lost earnings/earning capacity. For the following reasons,

Since the accident, Rayborn has seen numerous
doctors regarding his right eye; however, none detected any damage to the eye that would explain
Rayborn's complaints of pain, sensitivity to light,
blurriness, or partial vision loss. In September
2000, Rayborn was referred to Dr. David Mielke, a
psychiatrist. Dr. Mielke diagnosed Rayborn with
conversion disorder, a psychological disorder
where a patient believes and experiences the effects
of damage to a specific body part even though there
is no physical evidence of the injury. Dr. John
Thompson, another psychiatrist that evaluated Rayborn's condition in January 2001, attributed Ray-

*1053 Timothy J. Young,Robert J. Young, Jr.,
Young, Richaud & Myers, New Orleans, Counsel
for Plaintiff/Appellee.
Nelson W. Wagar, III, Jason P. Foote, Chopin,
Wagar, Cole, Richard, Reboul & Kutcher, LLP,
Metairie, Counsel for Defendant/Appellant.
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born's complaints to malingering or exaggeration.
Defendants admitted liability for the injuries
Rayborn sustained due to the ruptured hose, and
offered judgment to the plaintiff prior to trial. The
nature and extent of Rayborn's eye injuries and the
amount of his damages were the only issues at trial.
**3 A three-day jury trial was held. The jury
returned a verdict in favor of Rayborn, awarding
him $829,000 in general damages, $46,000 in past
lost wages, and $125,000 in future loss of earnings/
earning capacity, for a total award of $1,000,000.
DISCUSSION
In its first assignment of error, Defendants argue that the jury committed manifest error by
awarding Rayborn $829,000 in general damages.
The various doctors who evaluated the condition of Rayborn's eye provided, at trial, extensive
testimony as to their findings.
Dr. Dawn Buckingham

FN1

FN1. A portion of Dr. Dawn Buckingham's
deposition was read into the record in lieu
of testimony.
Dr. Dawn Buckingham was the first physician
to attend Rayborn after the accident*1055 offshore
on the morning of September 16, 1998. At the time
Dr. Buckingham was a resident in ophthalmology at
the University of Texas Hospital at Galveston. Dr.
Buckingham noted that Rayborn had an elevated
pH level of 8.0-8.4 in his eye, and realizing that
further damage could occur, she flushed his eyes
out for two hours with saline, after which his eye
pH was found normal; she applied medication and
an eye patch. She found his visual acuity at 20/80
that pin holed to 20/60, normal pressure, normal
papillary reaction, and two areas of patching with a
slight amount of corneal edema in the right eye and
diffuse swelling in the left eye cornea, but the remainder of Rayborn's exam was normal. Dr. Buckingham testified to the following:

Q. In simple English, what was wrong with his
eye when you saw it?
A. It was a little red, and he had a slight corneal
abrasion and a little bit of swelling of his right
cornea.
**4 She further testified that she felt that it was
superficial damage, and found that the abrasion was
not directly in Rayborn's line of slight. Dr. Buckingham found no injury to optic nerve or other part
of the eye. She testified that she did not feel it was
a serious injury. Dr. Buckingham requested that
Rayborn return to the hospital after his hitch. Rayborn testified that he did return for the appointment
but that he could not get in to see Dr. Buckingham,
so he left and drove home to Mississippi with one
eye. Dr. Buckingham never saw him again.
Rayborn complained to his safety supervisor,
Herb Preteus, Jr., that his eye was bothering him in
October of 1998. According to Preteus this was the
only occasion that Rayborn made a formal complaint about his right eye while working for Diamond. Preteus made a report of Rayborn's complaints to David Ellingburgh in Diamond's claims
department on October 19, 1998. Ellingburgh sent
Rayborn to see Dr. Richard Wei at the Westbank
Surgical Clinic.
Dr. Richard Wei
Dr. Richard Wei, an occupational medicine
specialist, met with Rayborn on October 20, 1998.
Dr. Wei in his examination found no physical abnormality in Rayborn's right eye. Dr. Wei found the
extra-articular muscles intact, the pupils reactive to
light, clear cilia and cornea, and no damage or
swelling to fundus area. Nevertheless, Rayborn
complained to Dr. Wei that he was experiencing a
decreased field of vision in his right eye. Puzzled as
to why Rayborn was complaining of visual field
loss when his external components were normal,
Dr. Wei referred Rayborn to Dr. Owen Leftwich.
Dr. Owen Leftwich
Dr. Owen Leftwich, a specialist in ophthalmo-
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logy, also met with Rayborn on October 20, 1998.
Rayborn complained again of irritation and poor
vision. When **5 Dr. Leftwich asked Rayborn to
read the eye chart, Rayborn stated he was unable to
see the large “E” on the board with his right eye.
Dr. Leftwich then conducted a complete eye exam.
He also found Rayborn's pupil response equal. In a
split lamp examination, he found no abnormality in
the cornea or the back of the eye. Dr. Leftwich testified Rayborn's depth perception test was abnormal
but that it did not indicate a problem that would
prevent Rayborn from seeing the big “E”. Dr.
Leftwich further testified:
Q. Were you able to explain, at all, from a medical scientific point of view, the complaints that the
patient had of not being able to see?
*1056 A. Not on an organic basis, which means a
chemical or anatomical basis.
Dr. Leftwich stated, “[H]e did have some redness to the eye. And, so, I treated him with some
topical anti-inflammatory drops.” Dr. Leftwich
elaborated that the redness he observed in Rayborn's eye was not specific, and could have been
from a variety of causes. Further, he could not relate the accident in September to the redness he observed that day.
Dr. Larry Parker

FN2

FN2. Dr. Larry Parker's deposition was
read into the record in lieu of testimony.
Dr. Larry Parker, a neuro-ophthalmologist
evaluated Rayborn on January 26, 1999. Dr. Parker
found Rayborn's cornea had healed. Rayborn's subjective visual acuity was 20/200 in his right eye and
20/20 in the left eye. Upon examination Dr. Parker
found Rayborn's pupils normal and reactive, his
eyes were tracking together, and found no optic
nerve problems. Dr. Parker observed that Rayborn
had tunneling of the visual field, indicating a functional or non-organic problem. He performed a
Goldman Field test and found Rayborn showed a

“bizarrely constricted field” not similar to physical
problem. Dr. Parker also found that **6 Rayborn's
degree of visual field loss varied with different
tests, which to him suggests a functional disorder,
not related to any actual damage of the eye.
Dr. Andrew Lawton

FN3

FN3. Dr. Andrew Lawton's deposition was
read into the record in lieu of testimony.
Dr. Andrew Lawton attended Rayborn on
March 8, 1999. Dr. Lawton is an ophthalmologist
and a specialist in neuro-ophthalmology. He found
using a four-diopter vertical prism that Rayborn had
visual acuity of 20/20 in his right eye. Dr. Lawton
stated, “I found that when he had both eyes open
and he wasn't aware of it, but was using both eyes
independently, he could read 20/20 with his right
eye.” Dr. Lawton found Rayborn's pupils reacted
normally and equally.
Dr. Howard Katz

FN4

FN4. Dr. Howard Katz's deposition was
read into the record in lieu of testimony.
Dr. Howard Katz, a specialist in physical medicine and rehabilitation, saw Rayborn on May 9,
1999, for his first visit. Rayborn complained to Dr.
Katz of constant headaches that were continuous
for seven months, right eye matting during sleep,
seeing purple spots with a yellow ring surrounding
it, shadow movement, photophobia, and a lack of
vision in his right eye.
Dr. Katz found Rayborn's right eye did not
blink on confrontation, but found “pupils equally
reactive to light and accommodation.” He also performed an MRI that was normal. Dr. Katz then
gave Rayborn an injection of Imitrex for his headaches. On September 21, 1999, Rayborn had a
second visit with Dr. Katz. He was still complaining of headaches but said they were better. Dr. Katz
assessed Rayborn “did have right eye problems,
that it appeared to be functional in nature, that he
has post traumatic headaches and chronic daily
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headaches.”
**7 Dr. David Mielke
Dr. Mielke, a psychiatrist, had three sessions
with Rayborn, each lasting an hour, in September,
October, and December of 2000. Dr. Mielke
ordered various psychological tests, including a
MMPI, to be performed on Rayborn. The psychologist administering the tests, Dr. Griffen, found Rayborn suffered from a conversion or adjustment disorder. Dr. Mielke took these results and concluded
Rayborn was not malingering. He asserted the psychological stressor that caused a conversion *1057
reaction in Rayborn was getting sprayed in the face,
pain, not being able to see, the boat ride to the hospital in Galveston, and hearing his colleagues talking about his possible third degree burns while he
was incapacitated. Dr. Mielke said for most people
conversion reaction is short lived, and after two
years it is considered severe, and may never go
away.
Dr. John Thompson
Dr. John Thompson, a psychiatrist who specializes in forensic psychology and addiction psychology evaluated Rayborn in January of 2001. He described somatic disorders where the “patient manifests physical signs and symptoms, but the medical
evidence for those physical sign and symptoms and
limited or absent.” Malingering, Dr. Thompson describes, as when a patient in essence makes symptoms up. Dr. Thompson's opinion was that Rayborn's situation was “more consistent with exaggerating the symptoms, or making the symptoms up,
than it would be with an actual conversion disorder,
where he really didn't understand why he was having these symptoms or what was the driving force
behind them.”
[1][2][3][4] The standard of review for damage
awards requires a showing that the trier of fact abused the great discretion accorded in awarding
damages. Sommer v. State of Louisiana, Dep't of
Transp. and Dev., 97-1929, p. 17 (La.App. 4 Cir.
3/29/00) 758 **8 So.2d 923, 934-935. In effect the
award must be so high or so low in proportion to

the injury that it “shocks the conscience.” Id.
(citing Moore v. Healthcare Elmwood, Inc. 582
So.2d 871 (La.App. 5th Cir.1991)). Where there are
two permissible views of the evidence, the factfinder's choice between them cannot be manifestly erroneous or clearly wrong. Rosell v. ESCO, 549 So.2d
840, 844 (La.1989). Moreover, when findings are
based on determinations regarding the credibility of
witnesses, the manifest error standard requires that
great deference be afforded to the trier of fact's
findings. Id.
[5] The jury was presented with evidence from
various doctors about the condition of Rayborn's
eye, two psychiatrists who differed in their opinions
as to whether Rayborn's complaints about his eye
had a psychological basis, and Rayborn himself.
The jury, hearing the testimony of Dr. Mielke and
Dr. Thompson reasonably made the credibility determination that Dr. Mielke's opinion was more accurate with regard to Rayborn. We cannot, therefore, find that the jury committed manifest error in
finding that Rayborn suffered an injury.
We find the general damages award is so high
in proportion to the injury that it shocks the conscience. There is no evidence that Rayborn suffered
permanent injury to his eye, even crediting the
jury's apparent determination that he suffers from
conversion disorder, to justify an award of
$829,000 in general damages.
[6][7] After deciding that the trial court abused
its discretion, this Court is constrained to lowering
the award to the highest point reasonable, within
the discretion of the trier of fact. See Clement v.
Griffin, 91-1664, p. 42 (La.App. 4 Cir. 3/3/94), 634
So.2d 412, 442. General damages do not have a
common denominator, but are decided on a caseby-case basis. Coscino v. Wolfley, 96-0702
(La.App. 4 Cir. 6/4/97), 696 So.2d 257. Therefore,
for the purposes of this case **9 only, we must construe the highest award reasonable. Considering the
facts and circumstances particular to Rayborn, we
conclude that an award of $50,000 in general damages is the highest amount the jury could have reas-
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onably awarded Rayborn for the conversion disorder. We further conclude that $250,000 in general
damages is the highest amount the jury could have
reasonably awarded Rayborn for the initial injury to
*1058 his eyes, taking into account the extreme
stress he experienced as a result of being hit in the
eye with high pressure hydraulic fluid and the fear
associated with the possibility of permanent blindness. Therefore Rayborn is entitled to a total general damages award of $300,000.
In its second and third assignments of error,
Defendants argue that the jury committed manifest
error by awarding Rayborn $125,000 in future loss
of earnings/earning capacity and $46,000 in past
lost wages.
[8][9][10] Lost earnings need not be proven in
every case with mathematical certainty; however,
the law requires such proof as reasonably establishes the claim. Ploger v. Reese, 2001-2243, p. 9
(La.App. 4 Cir. 5/22/02), 819 So.2d 1114, 1120.
This may consist of the plaintiff's own testimony.
Id. This Court consistently applies the manifest error standard to judge the fact finder's conclusions
respecting lost wages. Id. at p. 12, 819 So.2d at
1121.
FN5
Nathaniel Fentress
, a vocational rehabilitation counselor, testified that after reviewing Rayborn's various medical records in his opinion Rayborn should not continue to work offshore. He further testified that given Rayborn's educational level,
combined with his condition, he would be extremely limited in his employment options. Nathaniel Fentress was the only vocational rehabilitation
counselor to testify at trial.

testimony that he could only get employment paying $8 per hour, assuming that Rayborn could not
return to work offshore. He estimated Rayborn lost
$35,453 in past earnings and would sustain
$250,063 in future lost earnings.
[11] Our review of the record reveals no evidence to support the jury's award of $46,000 to Rayborn for past-lost wages. We find that the jury committed manifest error in its determination. Our review of the record reveals the evidence supports Dr.
George Rice's estimation that Rayborn lost
$35,453. Therefore we reduce the jury's award of
$46,000 for past-lost wages to $35,453.
[12] Given the medical evidence presented at
trial, and the uncontroverted testimony of Nathaniel
Fentress and Dr. Rice, we find the jury's conclusions on Rayborn's future lost earnings/earning capacity were reasonable. The jury could have reasonably found that the injury to Rayborn's eye and
subsequent conversion disorder would prevent him
from working offshore again, and as such he would
never be able to earn again what he did while working offshore. We find, therefore, the jury did not
commit manifest error in awarding Rayborn
$125,000 in future lost earnings/earning capacity.
CONCLUSION
We find that the jury was unreasonable in its
award of general damages. We award Rayborn
$300,000 in general damages, and affirm the jury's
award of **11 $125,000 for future loss of earnings/
earning capacity and reduce the jury award for past
lost wages to $35,453, for a total award of
$460,453.
AFFIRMED AS AMENDED.

FN5. Nathaniel Fentress's video deposition
was presented at trial.
**10 Dr. George Randolph Rice, a professor of
economics at LSU, made an calculation of Rayborn's projected past and future lost earnings and
benefits based on Rayborn's pre-accident wages of
approximately $37,000 per year, and Rayborn's

La.App. 4 Cir.,2002.
Rayborn v. Diamond Offshore Co.
832 So.2d 1052, 2002-0084 (La.App. 4 Cir.
11/13/02)
END OF DOCUMENT
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United States District Court,
E.D. Louisiana.
Charles Steven NORRIS
v.
BERTUCCI CONTRACTING CORP.
No. Civ.A. 05-0795.
July 31, 2006.
Timothy J. Young, Nolte H. Derussy, Robert J. Young,
Jr., The Young Firm, New Orleans, LA, for Charles
Steven Norris.
Randolph J. Waits, Louis G. Spencer, Emmett, Cobb,
Waits & Henning, New Orleans, LA, for Bertucci Contracting Corp.
ORDER AND REASONS
DUVAL, J.
*1 Before the Court is a Motion for New Trial or, Alternatively, to Alter or Amend Judgment (Doc. 62) filed
by Bertucci Contracting Corp. (“Bertucci”). Having reviewed the pleadings, memoranda, exhibits and the relevant law, the Court finds some merit in the motion.

Standard Under Rule 59 of the Federal Rules of Civil
Procedure
A trial court has discretion to grant a new trial pursuant
to Rule 59 of the Federal Rules of Civil Procedure. Although Rule 59 does not specify the grounds for new
trial, case law demonstrates that a new trial may be
granted if the district court finds that the size of the verdict is against the weight of the evidence, the damages
awarded are excessive or inadequate, or the trial was
unfair or marred by prejudicial error. Dunn v. Consolidated Rail Corp.., 890 F.Supp. 1262, 1287
(M.D.La.1995), citing Wright & Miller, Federal Practice and Procedure, § 2807 (1973); Scott v. Monsanto
Company, 868 F.2d 786, 789 (5th Cir.1989). In making
its determination, the lodestar is whether the verdict is
against the great weight of the evidence or would result
in a miscarriage of justice.
The defendant has moved for a new trial solely on the
issue of damages on the basis that the jury verdict is excessive and against the weight of the evidence. The jury
made the following awards:

Past, present and future physical pain and suffering

$550,000.00

Past, present and future mental pain and suffering

$ 75,000.00

Future medical expenses

$100,000.00

Past loss of wages and fringe benefits

$ 60,000.00

Future loss of wages and fringe benefits
Total

$1,600,000.00
$2,385,000.00
mittur is not accepted, a new trial is granted.

Whether circumstances justify the granting of a
new trial is a decision left to the sound discretion of the
trial judge. Gasperini v. Ctr. for Humanities, Inc., 518
U.S. 415, 433, 116 S.Ct. 2211, 135 L.Ed.2d 659 (1996).
In this instance, the Court is of the opinion that the interest of justice would be served by granting a remittur,
instead of a new trial, with the condition that if the re-

Remittitur
The proper standard to review the quantum awarded is set forth in Brunnemann v. Terra International,
Inc., 975 F.2d 175, 178 (5th Cir.1992). The court stated:
In determining whether a new trial or remittitur is the
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appropriate remedy, this Circuit has held that when a
jury verdict results from passion or prejudice, a new
trial, not remittitur is the proper remedy.... Damage
awards which are merely excessive or so large as to
appear contrary to right reason, however are subject
to remittitur, not a new trial....
Id. If the Court finds that a remittitur is appropriate,
then the Court should decide the amount of the remittitur in accordance with the ‘maximum recovery
rule’-which mandates that the jury's verdict be “reduced
to the maximum amount the jury could properly have
awarded.” Wellborn v. Sears, Roebuck & Co., 970 F.2d
1420, 1428 (5th Cir.1992).
*2 The Court listened carefully to the evidence, observed plaintiff during the entire trial, carefully listened
to the testimony of plaintiff as well as all of the other
witnesses, including the physicians and economists.
Plaintiff is an intelligent young man who was employed
at the time of the trial earning $12 per hour. The Court
is of the opinion that the weight of the evidence is that
he is capable of earning substantially more than that
amount with appropriate training performing a sedentary job. The Court will thus take up each category of
award seriatim.
Past, present and future physical pain and suffering
A claim of excessiveness is reviewed by comparing
the awards at issue with rulings in other factually similar cases decided under controlling law. Dileo v. Davis,
1999 WL 143531, *6 (E.D.La 1995). Additionally,
while the adequacy of a jury verdict should be reviewed
in light of the facts and circumstances of the individual
case, prior awards may be useful in framing the range of
damages awarded for comparable types of injuries.
Plaintiff has an ankle injury which required surgery and
the wearing of an ankle support device through the date
of trial, and he apparently has permanent nerve damage
in his ankle. The evidence demonstrates that he will
walk with a limp, and is restricted in lifting, standing
and walking. Nonetheless, after observing plaintiff and
reviewing the case law, the Court reduces the award in
this category to $250,000.00.
Past, present and future mental pain and suffering

The Court will reduce this award to $75,000.00.
Future medical expenses
The evidence to future medical expenses was at
best ephemeral. There was certainly no evidence in the
record to justify the jury verdict of $100,000.00. The
Court reduces this award to $2000.00. Plaintiff has
reached maximum medical improvement and no future
surgery is required. He will have some follow-up visits
with his treating physician and may need some prescription medication.
Past loss of wages and fringe benefits
This award is reduced to $57,019.00 as it was the
amount provided by plaintiff's expert witness using assumptions most favorable to plaintiff-i.e. based on his
work history of one month rather than three years.
Future loss of wages and fringe benefits
The Court reduces the loss of earnings award to
$425,801.00. This award is indeed generous as it again
is based a work history of one month rather than a three
year work history; indeed, in the event that a three year
work history were used, plaintiff would experience no
future loss of wages and fringe benefits.
Finally, using the comparative negligence percentage of 40% found by the jury, the verdict is remitted to
the amount of $485,892.00. Accordingly,
IT IS ORDERED that defendant's Motion for New
Trial or, Alternatively, to Alter or Amend Judgment
(Doc. 62) pursuant to Fed.R.Civ.P. 59 is DENIED in
part and GRANTED in part only insofar as the Court
grants a conditional new trial on the issue of damages
should plaintiff not consent to the remittitur in the
amount of $485,892.00.
*3 IT IS FURTHER ORDERED that counsel for
plaintiff will notify the Court no later than August 10,
2006, with respect to plaintiff's decision regarding the
remittur.
E.D.La.,2006.
Norris v. Bertucci Contracting Corp.
Not Reported in F.Supp.2d, 2006 WL 4571327
(E.D.La.)
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA
JAMES LINDSAY

CIVIL ACTION

VERSUS

NO:

DIAMOND OFFSHORE MANAGEMENT
COMPANY

SECTION: "B" (4)

09-6437

ORDER
Before the Court is a Motion to Compel Defendant’s Responses to Plaintiff’s
Interrogatories and Request for Production of Documents (R. Doc. 18), filed by the Plaintiff,
James Lindsay (“Lindsay”), seeking to compel Defendant, Diamond Offshore Management Company
(“Diamond”), to respond to Lindsay’s First and Second sets of discovery requests. Diamond filed a
response opposing the motion. (R. Doc. 20.) The motion was heard with oral arguments on July 28,
2010.
I.

Background
In his Complaint, Plaintiff, James Lindsay (“Lindsay”), claims that he was employed by

Diamond. (R. Doc. 1, ¶ III.) Lindsay further claims that on December 6, 2008, he was working for
Diamond aboard the M/V OCEAN CONFIDENCE, which is owned and operated by Diamond. (R.
Doc. 1, ¶¶ III-IV.) Lindsay claims that he suffered an accident in which he injured his shoulder and
other parts of his body on December 6, 2008, while working for Diamond. (R. Doc. 1, ¶ V.) He
claims that his accident was the result of Diamond’s negligence and therefore seeks damages against
Diamond for his injuries. (R. Doc. 1, ¶ VII.)
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As to the instant motion, on September 24, 2009, Lindsay propounded his first set of discovery
requests on Diamond. (R. Doc. 18-1, p. 1.) On February 11, 2010, Lindsay propounded his second
set of discovery requests on Diamond. (R. Doc. 18-1, p. 1.) Lindsay claims that Diamond has refused
to provide some or all of the information he sought in certain Requests for Production, and therefore
seeks an Order compelling the production of those documents. (R. Doc. 18-1, p. 2.) Diamond opposes
the motion. (R. Doc. 20.)
II.

Standard of Review
Rule 26(b)(1) provides that “[p]arties may obtain discovery regarding any non-privileged

matter that is relevant to any party’s claim or defense.” Fed.R.Civ.P. 26(b)(1). The Rules specify that
“[r]elevant information need not be admissible at the trial if the discovery appears reasonably
calculated to lead to the discovery of admissible evidence.” Id. The discovery rules are accorded a
broad and liberal treatment to achieve their purpose of adequately informing litigants in civil trials.
Herbert v. Lando, 441 U.S. 153, 176 (1979). Nevertheless, discovery does have “ultimate and
necessary boundaries.” Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978) (quoting
Hickman v. Taylor, 329 U.S. 495, 507 (1947)). Furthermore, “it is well established that the scope of
discovery is within the sound discretion of the trial court.” Coleman v. Am. Red Cross, 23 F.3d 1091,
1096 (6th Cir.1994).
Under Rule 26(b)(2)(C), the Court must limit discovery if: (1) the discovery sought is
unreasonably cumulative or duplicative, or can be obtained from another more convenient, less
burdensome, or less expensive source; (2) the party seeking discovery has had ample opportunity to
discover the information during the proceedings; or (3) the burden or expense of the proposed
discovery outweighs its likely benefit. Fed.R.Civ.P. 26(b)(2)(C). The balancing of the burden and
expense or the likely benefit of the proposed discovery requires the Court to consider: (1) the needs

2
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of the case; (2) the amount in controversy; (3) the parties’ resources; (4) the importance of the issues
at stake in the action; and (5) the importance of the discovery in resolving the issues. Id.
III.

Analysis
A.

Lindsay’s First Set of Requests for Production
1.

Incident Investigation Report

Lindsay claims that Diamond has refused to produce documents responsive to Requests for
Production 11 and 72 of his first set of discovery requests. (R. Doc. 18-1, p. 2.) Specifically, as to
Request for Production 1, Lindsay claims that Diamond has refused to produce the “Incident
Investigation Report” that was created following his accident. (R. Doc. 18-1, p. 2.) Lindsay claims
that he knows that this document exists because several witnesses referenced it in their depositions,
and that this document is discoverable and contains important evidence regarding Lindsay’s accident.
(R. Doc. 18-1, p. 2.)
In response, Diamond claims that any incident investigation reports were prepared by Diamond
representatives with the purpose of evaluating Lindsay’s alleged injury in preparation for the instant
litigation. (R. Doc. 20, p. 2.) Diamond argues that discovery of documents reflecting the mental
impressions of its representatives should be conditioned on a showing of hardship or injustice similar
to the burden to overcome the qualified immunity from discovery of an attorney’s work product. (R.
Doc. 20, p. 3.) Diamond argues that Lindsay has not made a substantial showing that he needs this
1

Request for Production 1 in Lindsay’s first set of discovery requests seeks all documents regarding Lindsay’s
accident and injuries sustained on December 6, 2008. (R. Doc. 18-2, Exh. A, p. 1.) Diamond agreed to produce some
injury reports and Lindsay’s statement regarding the accident, but refused to produce statements taken from any person
other than the Plaintiff, claiming that the statements were taken in anticipation of litigation after the lawsuit was filed.
(R. Doc. 20-1, Exh. A, p. 1.)
2

Request for Production 7 in Lindsay’s first set of discovery requests seeks all reports and video surveillance
taken of Lindsay to determine the extent of his injuries. (R. Doc. 18-2, Exh. A, p. 3.) Diamond refused to produce the
reports, stating that they contained mental impressions of Diamond attorneys or representatives, but offered to make the
video available to counsel for Lindsay for private viewing. (R. Doc. 20-1, Exh. A, p. 3.)

3
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report or that he cannot obtain the underlying facts from other sources. (R. Doc. 20, pp. 3-4.)
At the hearing, counsel for Diamond submitted the Incident Investigation Report for the
incident in question to the Court for in camera review. Counsel for Diamond further stated that the
report was prepared by Diamond’s safety representative. Counsel for Diamond further argued that
Thorton v. Diamond Offshore Drilling, Inc., No. 07-1839, 2008 WL 2315845 (E.D. La. May 19, 2008)
(Vance, J.), is directly applicable to this matter, and that the Court held that some of the report should
be redacted in that case. Counsel for Diamond further stated that Bross v. Chevron U.S.A., Inc., No.
06-1523, 2009 WL 854446 (W.D. La. Mar. 25, 2009), was relevant and supported Diamond’s claim
that the Incident Investigation Report should not be produced. Counsel for Diamond claimed that the
report was prepared in preparation for litigation and was covered by the work-product doctrine.
However, counsel for Diamond conceded that the Incident Investigation Report was not created at the
direction of counsel.
Rule 26(b)(3) protects against the discovery of “work product,” defined as documents and
tangible things that have been prepared in anticipation of litigation or for trial by or for a party or a
party’s representative, including the party’s consultant. The burden of demonstrating applicability of
work product protections rests on the party invoking it. Hodges, Grant & Kaufmann v. U.S. Gov’t,
Dep’t of the Treasury, I.R.S., 768 F.2d 719, 721 (5th Cir. 1985).
A court must initially determine whether the documents were prepared in anticipation of
litigation; the mere fact that litigation eventually ensues does not, alone, protect all documents related
to the subject matter of the litigation. Binks Mfg. Co. v. Nat’l Presto Indus. Inc., 709 F.2d 1109 (7th
Cir. 1983). A document is only considered work product if it is primarily concerned with legal
assistance. Loctite Corp. v. Fel-Pro, Inc., 667 F.2d 577, 582 (7th Cir. 1981). Furthermore, work
product protections only apply to materials prepared in anticipation of litigation which set “forth the

4
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attorney’s theory of the case and [his] litigation strategy.” Nat'l Labor Relations Bd. v. Sears, Roebuck
& Co., 421 U.S. 132, 154 (1975).
Rule 26(b)(3) regulates the scope of the allowable discovery of work product and instructs the
court to “protect against disclosure of the mental impressions, conclusions, opinions, or legal theories
of an attorney or other representative of a party concerning the litigation.” Fed.R.Civ.P. 26(b)(3)(B).
A party may only obtain discovery of documents prepared in anticipation of litigation or for trial upon
showing that the party seeking discovery has (1) substantial need of the materials to prepare for his or
her case and (2) that the party cannot obtain the substantial equivalent of the materials by other means
without undue hardship. Fed.R.Civ.P. 26(b)(3)(A)(ii).
First, the Court finds that neither Thorton nor Bross is applicable to the issue presented to the
Court. In Thorton, the Court was dealing with a question of the admissibility under Federal Rule of
Evidence 407, which deals with subsequent remedial measures, at trial of an Incident Investigation
Report. 2008 WL 2315845, at *4. The Court held that the Incident Investigation Report was
admissible except for the portions that contained evidence of subsequent remedial measures. Id.
In Bross, the Root Cause Analysis (“RCA”) report was created at the direction of counsel for
the defendant, who expressly stated that the purpose of the RCA report was to investigate the
defendant’s possible legal exposure as a result of the incident in question. 2009 WL 854446, at *1.
Here, counsel for Diamond conceded that the Incident Investigation Report was not prepared at the
direction of counsel. Furthermore, after review, Diamond’s Incident Investigation Report does not
discuss possible legal exposure and instead merely states what happened, why it happened, and
measures that could be taken to prevent a similar incident.
After an in camera review of the Incident Investigation Report, the Court finds that it is not
covered by the work product doctrine. First, Diamond has not adequately established that the

5
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document was prepared in anticipation of litigation. The accident in this case occurred on December
6, 2008, and Lindsay did not file his Complaint until September 21, 2009. The Incident Investigation
Report is not dated and contains no references to the litigation and does not mention the potential for
litigation at any point.
Furthermore, there is no evidence that the report contains the mental impressions, conclusions,
opinions, or legal theories of an attorney or other representative of a party as required for protection
under the work product doctrine. After review, the Court finds that the report is primarily a summary
of the facts that led up to the incident and does not contain Diamond’s theory of the case or litigation
strategy. See, e.g., Asset Funding Group, LLC v. Adams & Reese, LLP, No. 07-2965, 2008 WL
4948835, at *5 (E.D. La. Nov. 17, 2008) (Lemelle, J.) (holding that work product doctrine did not
apply to documents when party claiming the protection did not show that the documents were prepared
in anticipation of litigation or reflected its theory of the case or litigation strategy). Accordingly,
Lindsay’s motion to compel is granted as to the production of the Incident Investigation Report.
2.

Video Surveillance

As to Request for Production 7, Lindsay claims that Diamond obtained videotaped surveillance
of Lindsay prior to the suit being filed. (R. Doc. 18-1, p. 2.) Although Lindsay requested the entire
surveillance file, Lindsay claims that Diamond refuses to produce a complete copy of the materials.
(R. Doc. 18-1, p. 2.)
In response, Diamond argues that although it objects to the production of the surveillance film,
it offered to make the film available to Lindsay’s counsel for viewing. (R. Doc. 20, pp. 4-5.)
Therefore, Diamond argues that Lindsay’s contention that it has not produced the film is without merit.
(R. Doc. 20, p. 5.) Diamond claims that it has repeatedly offered to make the surveillance video
available for viewing, but that Lindsay has ignored those offers. (R. Doc. 20, p. 5.)

6
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At the hearing, counsel for Diamond stated that it had sent counsel for Lindsay full copies of
the tapes along with Diamond’s supplemental responses after Lindsay filed the instant motion to
compel. Counsel for Lindsay stated that if Diamond has, in fact, sent the tapes, then there is no issue
as to Request for Production 7 and that the motion to compel is satisfied as to this request.
Accordingly, the Court held that the motion to compel is denied as moot insofar as Diamond has
already supplied the video surveillance tapes to Lindsay.
B.

Lindsay’s Second Set of Requests for Production
1.

Jay St. John’s Job Description

Lindsay further claims that Diamond has not produced all relevant documents responsive to
his second set of Requests for Production, specifically Requests for Production 1, 3, and 4. (R. Doc.
18-1, pp. 2-3.) As to Request for Production 1,3 Lindsay contends that Diamond has refused to
produce a written job description for the Diamond employee in charge of safety aboard the rig where
Lindsay was injured, Jay St. John. (R. Doc. 18-1, p. 2.) Lindsay claims that St. John’s job duties are
discoverable. (R. Doc. 18-1, p. 2.) In response, Diamond argues that Lindsay was not a safety
representative at the time of the accident or at any point that he was employed by Diamond. (R. Doc.
20, p. 5.) Diamond argues that the request is not relevant to the incident that is the basis of the
litigation and that it therefore should not be required to produce the document. (R. Doc. 20, p. 5.)
At the hearing, counsel for Lindsay stated that St. John was the safety representative on board
the vessel on which Lindsay was injured and that he filled out numerous reports regarding the accident.
Counsel for Lindsay therefore argued that St. John’s job description is relevant and discoverable in this

3

Request for Production 1 in Lindsay’s second set of discovery requests seeks a complete current job description
or description in effect in December of 2008 for the position held by Jay St. John. (R. Doc. 18-3, Exh. B, p. 1.)
Diamond objected to the production of the requested information as not relevant or likely to lead to discoverable
information and claimed that because Lindsay was not employed as a Safety Representative, the information was
irrelevant. (R. Doc. 20-1, Exh. B, p. 7.)
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matter. Counsel for Diamond argued that Lindsay is trying to discover Diamond’s proprietary
information and argued that St. John has already testified about his job duties in his deposition.
Counsel for Diamond therefore argued that the job description was not relevant and was cumulative
of St. John’s testimony.
The overall purpose of discovery under the Federal Rules is to require the disclosure of all
relevant information so that the ultimate resolution of disputed issues in any civil action may be based
on a full and accurate understanding of the true facts, and therefore embody a fair and just result.
United States v. Proctor & Gamble Co., 356 U.S. 677, 682 (1958). Discovery is intended to operate
with minimal judicial supervision unless a dispute arises and one of the parties files a motion involving
judicial intervention. “The rules require that discovery be accomplished voluntarily; that is, the parties
should affirmatively disclose relevant information without the necessity of court orders compelling
disclosure.” Bush Ranch v. E.I. DuPont Nemours and Co., 918 F.Supp. 1524, 1542 (M.D. Ga. 1995),
rev’d on other grounds, 99 F.3d 363 (11th Cir. 1996); Cruz v. United States, No. 3:09-cv-155-J25TEM, 2010 WL 2612509 (M.D. Fla., June 25, 2010).
“Rule 26 embraces all ‘relevant information’ a concept which is defined in the following terms:
‘Relevant information need not be admissible at trial if the discovery appears reasonably calculated
to lead to the discovery of admissible evidence.’” Victor v. Lawler, No. 3:08-CV-01374, 2010 WL
2595945, at *2 (M.D. Pa. June 24, 2010); see also United States v. Shaw, No. 04-2503 RDR, 2005 WL
3418497, at *1 (D. Kan. 2005) (stating that relevancy is broadly construed so “as a general proposition,
a request for discovery should be considered relevant if there is ‘any possibility’ that the information
sought may be relevant to the claim or defense of any party”) (quoting Sheldon v. Vermonty, 203
F.R.D. 679, 689-90 (D. Kan. 2001))).
Diamond’s relevancy objection is overruled and Diamond is ordered to produce any written
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job description for its safety representative, Jay St. John. As the Court noted at the hearing, Lindsay
is entitled to compare St. John’s written job description to the duties stated in St. John’s testimony to
ensure that he complied with the requirements of a safety representative. Therefore, the Court finds
that the request appears to be reasonably calculated to lead to discoverable evidence. Lindsay’s motion
to compel is granted as to his request for St. John’s job description.
2.

Blank Incident Investigation Form

As to Request for Production 3,4 Lindsay claims that a blank incident investigation form is
relevant and important to the matter if Diamond claims that the actual Incident Investigation Report
from Lindsay’s accident is no longer available. (R. Doc. 18-1, p. 3.) Lindsay argues that if the actual
report for the incident cannot be located, the jury should be able to see a blank form, so that they can
see what information the report would have contained and draw their own conclusions as to why the
report might be missing. (R. Doc. 18-1, p. 3.)
Diamond claims that the information sought in Request for Production 3 seeks to invade the
mental impressions of Diamond and is therefore harassing. (R. Doc. 20, p. 6.) Diamond further argues
that the request is not reasonably calculated to lead to discoverable evidence and that the blank form
might cause confusion in the mind of the jury, cause undue prejudice to Diamond, and waste the
Court’s time. (R. Doc. 20, p. 6.)
As the Court granted Lindsay’s request to produce the Incident Investigation Report for
Lindsay’s accident (see supra Part III.A.1), the Court finds that Request for Production 3 is moot
because Lindsay now has a fully completed copy of the Incident Investigation Report. Therefore,

4

Request for Production 3 in Lindsay’s second set of discovery requests seeks a blank for of the Incident
Investigation Report sought in Request for Production 2 of Lindsay’s second set of discovery requests. (R. Doc. 18-3,
Exh. B, p. 2.) Diamond objected to the request, claiming that the request seeks information prepared in anticipation of
litigation and containing the mental impressions of Diamond and its representatives. (R. Doc. 20-1, Exh. B, p. 8.)
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Lindsay’s motion to compel is denied as moot as to Request for Production 3 from Lindsay’s Second
Set of Requests for Production.
3.

Emails

As to Request for Production 4,5 which seeks all emails related to Lindsay’s injury, Lindsay
claims that Diamond asserted a blanket objection even though many of these records would have been
kept as normal business records. (R. Doc. 18-1, p. 3.) Lindsay argues that to the extent Diamond
claims that any of the documents are privileged, it must produce a privilege log so that its objections
can be addressed. (R. Doc. 18-1, p. 3.)
In response, Diamond contends that the request is overly broad, that the information sought
was created in anticipation of litigation, and that the communications contain the mental impressions
and evaluations of Diamond and its representatives. (R. Doc. 20, p. 6.) Diamond argues that Lindsay
has not shown a substantial need for the emails or that the information contained in the emails could
not be discovered from other sources. (R. Doc. 20, p. 6.)
The Court sustains Diamond’s overbreadth objection as to Request for Production 4. Upon
review of the request, which seeks all emails to and from Diamond’s claims department regarding
Lindsay’s injury, the Court finds that it could cover communications from Diamond to its counsel
regarding Lindsay’s injury or between Diamond and its experts. The Court therefore finds that in its
current format, the request is overly broad and seeks privileged communications. Therefore, Lindsay’s
motion to compel is denied as to Request for Production 4 from Lindsay’s Second Set of discovery.

5

Request for Production 4 in Lindsay’s second set of discovery requests seeks all emails to and from Diamond’s
claims department that relate to Lindsay’s injury, specifically any emails from or to St. John referencing Lindsay’s injury.
(R. Doc. 18-3, Exh. B, p. 2.) Diamond objected to the request as overly broad, vague, harassing, and calling for
documents prepared in anticipation of litigation; and Diamond further claimed that the request might include internal
reporting by claims represenative and counsel for Diamond that was protected by work product and attorney-client
privilege. (R. Doc. 20-1, Exh. B, p. 2.)
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IV.

Conclusion
Accordingly,
IT IS ORDERED that Lindsay’s Motion to Compel Defendant’s Responses to Plaintiff’s

Interrogatories and Request for Production of Documents (R. Doc. 18) is hereby GRANTED IN
PART and DENIED IN PART.
•

IT IS GRANTED insofar as Diamond is ordered to supplement its responses, as stated
in this order, to Request for Production 1 from his First Set of discovery requests and
Request for Production 1 from his Second Set of discovery requests.

•

IT IS DENIED in all other respects, as stated in this Order.

IT IS FURTHER ORDERED that Diamond shall produce documents responsive to the
requests no later than eleven (11) days from the signing of this Order.
IT IS FURTHER ORDERED that Diamond retrieve the Incident Investigation Report,
provided for in camera review no later than seven (7) days from the signing of this Order, or the
document will be destroyed.
New Orleans, Louisiana, this 17th day of August 2010

KAREN WELLS ROBY
UNITED STATES MAGISTRATE JUDGE
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