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DISCLAIMER:

This book is meant for informational
purposes only. The legal statutes
mentioned in this book were current

as of the publication date, however, we
cannot guarantee that these statutes have
remained the same since the publication
date. The information contained herein
is not intended, and should not be
taken, as legal advice. You are advised to
contact a maritime attorney for counsel
on particular issues and concerns.
Additionally, your use or request of

our materials does not constitute as an
attorney-client relationship between you
and The Young Firm.
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WHAT COULD I POSSIBLY
KNOW ABOUT YOU?

For more than 20 years I've represented
injured maritime workers.

I've sat in your homes, eaten dinner and
supper with you and your families as we
talked about your options and concerns.

You told me about the ‘company’ doctors
youd seen and how they refused to take
care of you. The company rep went with you
each time and it always made you a little
uncomfortable.

You told me how you were pressured into
giving a recorded statement. And how more
than anything you simply wanted to go back
to the job you loved.

You also told me about the fear and worry
you had when you made the leap to file a
claim. You talked about the guys you used
to work with, and how they were like family
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to you. It didn’t matter that it was actually the
company lawyers and claims people calling
the shots now, not your crew. You still felt
there was a place for you out there.

Before the other side would grill you, you and
I'd go over everything. Afterwards, almost

in awe, youd say how spot on I had been
predicting their questions. (Those company
lawyers always ask the same things).

Youd finally go to the doctor like you needed.
And you didn’t have to scrape by anymore on
the few measly hundred dollars a month the
company gave you.

We made sure we demanded a fair settlement
for you. And if we didn’t get it, we went to
court to fight for it.

This is what I know about you: You worked
hard, invested in your future with a great
career, and now you find yourself in a place
where you're nervous, uncertain and, frankly,
a little scared.

viii
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You’re nervous about making a bad decision.
Uncertain about which road to take. Scared
because you feel like it is you against ‘them’
and they’re big and intimidating.

But you may be thinking:
Who is this guy? What does he know?

I have a family just like you. I work very hard
at my career and love what I do, just like you
did before your injury. I have people who
work for me and I listen to what’s important
to them and their families.

I have stood in front of many juries and put
them in your shoes, told them your story
and how you never wanted to end up in a
courtroom.

I give out books to educate people and other
lawyers hire me to help them with their
maritime cases. I'm like the heart surgeon
of attorneys; I only focus on one thing:
maritime cases.
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They’re that important to your future. They
can change your life forever, and that’s more
than enough reason for me to give it my all,
to focus all my energies on your case and
cases just like yours.

I like a challenge; I like standing up to
company lawyers who intimidate, bully and
hide behind a bunch of complicated laws. I
get furious when they try to make you look
like a liar or a cheat after you worked so hard
for them.

More than anything, I work hard so I can
make a difference to our clients. I want to
educate you and create options for you. I
want to play a significant role in helping you
to create a much better future for you than
you would’ve had if wed never met.

I know all this doesn’t have much to do with
the law, but it has everything to do with you.
The situation you are in today is about you.
Not me or my past clients or the high-dollar
cases we have won.
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So if you have questions about your situation
and where you can go from here, call me
now. The longer you wait to take action, the
worse your situation may get.

Sincerely,
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TUG & BARGE
WORKERS UNITE

For more than 20 years I have represented
maritime workers who have been injured at
work. I generally break down the types of
maritime cases into a few categories:

@  Oilrig workers who work
offshore or overseas on a rig

@ You guys who work on tugs
and barges mostly on a river
such as the Mississippi

©  Offshore vessel workers such
as supply boat and crew boat
and specialized vessel workers

Lots of other types of

maritime workers and
platform workers offshore.
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This book is written for you, the tug or barge
worker. While some of the general laws and
ideas apply to all injured maritime workers, I
have specifically written several chapters for
tug and barge workers since you guys face
different challenges when filing a claim than
do some of the maritime workers mentioned
above. So, let’s get to it and learn about
YOUR rights and YOUR options!
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QUALIFYING AS A
JONES ACT SEAMAN:
GETTING THE MOST

THE LAW ALLOWS

The very first thing I discuss with all injured
tug and barge workers who call seeking
advance is their ‘status, and I don't mean
married or single! In order to file a claim
under the Jones Act, you must qualify as a
‘seaman’ as that term is used under the Jones
Act law. [see page 31 for a longer discussion
about the Jones Act — for now, know that it
is a federal law that really helps you get the
most you can get for your claim].

Your Jones act status may be very easy to
determine, or it may be a little more tricky,
depending on what job you had at the time
of your injury.
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If you were a traditional tug worker, holding
a position such as captain, pilot, deckhand,
mate or engineer working on the tug day in
and day out, then you will be a ‘seaman’ This
includes deckhands and other tug workers
who get on and off barges and may have
been injured while working on a barge.

The next general category I see a lot of is
workers assigned to work on a barge. There
really isn't a tug involved other than to

get you guys to and from the barge where
you spend most of your day. You guys
include a lot of crane barge workers who
load and unload ships up and down the
Mississippi river. It also includes guys who
work special jobs such as bridge building or
dock building, or specialized jobs such as
dredging interior canals. Most of the time
you will be a seaman as long as you spent
at least 30% or more of your time with your
feet actually on a barge.

Finally, the last category is those guys I
consider in the ‘grey zone’ Here is where it
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can get real tricky proving seaman status.
You guys include dockside workers who get
on and off barges all day that are brought
into your work yard/facility. Most of you
guys think of yourselves as ‘yard’ workers,
but you may still qualify as a seaman. It
really just depends if you spent 30% or
more of your time on barges or vessels that
were owned by the same company, but your
company doesn’t have to have owned the
barges or vessels (this last part is the tricky
part). We have successfully proved seaman
status for many workers who thought they
were ‘yard” workers.
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CAPTAINS AND PILOTS:
HEADS UP!

Working as a captain, relief captain or pilot
is certainly a great job. But when you guys
get injured there are a few tricks that all
companies seem to use to argue that you

are not entitled to a large settlement. First,
they will ALWAYS try to blame you for your
injury, regardless of how it happened. They
will say that as ‘the captain’ you were the
one in charge of the whole tug or vessel.

Just be aware of that and IF you choose to
give a recorded statement (which we highly
recommend against doing — see page 46), be
ready to explain why you were not in charge
of what caused your injury. Sometimes you
may have complained about the condition
to your office or port captain, but not gotten
any response. Or sometimes another worker
was the one responsible for your injury and
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you simply had no control over them. The
point is even though you are the ‘captain’ and
‘in charge’ of the vessel, that doesn’t mean
you caused your own injury.

Next, and this is a big one, your company will
likely try to argue that your position is only
‘light’ duty work, or even ‘sedentary’ since
you supposedly sit in the wheelhouse and
drink coffee all day (ha, ha). All of the many
captains I have represented were ‘working’
captains. These guys went up and down stairs
many times a day, helped with the lines when
needed, often checked on the engines and
performed minor work on the vessel itself,
and had to get on and off the tug to barges
and docks. Whether or not you can return

to work on a tug makes a huge difference
with the amount of money your company
may owe you in settlement. This is why the
company tries to argue your job was very
‘light duty’ — it’s much easier to send you
back to a light duty job than it is to send you
back to a medium or even heavy duty job.
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CALLING
ALL TANKERMEN

If you were working as a tankerman when
you were injured, you may have been using
some of the specialized equipment you guys
have to work with for your job. This includes
all the hoses, crossover hoses, and loading
arms used to move product. I have helped
many individuals who got injured trying to
work with a hose that was not proper or a
loading arm that was not set up properly.

Also, tankermen have additional paperwork
that they deal with regularly including
Certificates of Inspection (COIs) for the
barges when they are brought to the loading
docks. If you file a claim, you will want to
get all this paperwork as it can often help
win your claim.

Finally, like most tug and barge workers,



THE CAPTAIN’S GUIDE TO MARITIME INJURIES

tankermen have lots of other workers that
they work with and rely upon in doing their
job. This includes the dock crew as well as
their own coemployees. Sometimes it is
necessary to bring the dock company into
your claim to make sure all responsible
parties are in your claim. Two recent cases I
handled come to mind—in one a dock was
in horrible condition and did not have any
proper area to secure the barge to, which
required my client to lunge out from the
barge to secure the line. In another case,
our client was injured when a dock worker
improperly jerked the loading hose without
communicating with our client, who
ultimately required back surgery due to his
injury. These are just quick examples of how
another company may have been involved in
causing your injury as a tankerman.

10
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WIRES, RATCHETS
AND WINCHES:
OH, MY BACK HURTS!

The barges you worked on had lots of rigging
and wires on them; working with wires and
rigging is one of the main things you do

as a barge worker. Your company should
have provided you with safe wire that didn’t
have any kinks or burrs in it, and all of the
ratchets and other rigging also should have
been in good shape. And this is true even

if you picked up the barge in a fleet and it
already had the wires on it. Many of our
clients were injured while jerking on a wire
that should have been taken out of service
by their company. A kinky wire is much
harder to handle than a proper wire. You
also want to ask if your company had a tag
out program whereby any wires in poor

11
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shape were tagged and taken out of use.
This is standard practice at good companies
and it is a practice supported by the
American Waterways Operators. The AWO
has a Responsible Carrier Program which
sets out lots of rules that safe companies
should follow. Did your company follow all
of these rules?

If your injury was caused by the winches

on the tug or the barges, you will want to
make sure they were working properly. Many
deck winches on tugs are very old and have
teeth and dogs that don't properly secure
the wire as you use the winch. Some older
tugs have improperly mounted winches
which don't give you enough space to safely
operate the winch. When barges have deck
winches, these winches also have to be in
good working order. I have seen countless
injuries occur as a deckhand pushed down
on a cheater pipe trying to tighten an

old, improper winch and the teeth on the
winch slipped.

12
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DECKS, STAIRS AND
OTHER SLIPPERY AREAS

One of the most common causes of injuries
on tugs and barges are slips and falls. You
guys work in very tight areas with steps,
stairs and ships ladders. Also, applying
nonskid is an ongoing requirement that
often seems to get overlooked until someone
is injured. The metal decking on tugs

and barges will often have small dips in

it that holds water, creating a slip hazard.

Photographs of the area where you fell can
often be taken with a small cell phone. We
have even had our clients request that a
friend still working for the company obtain
pictures of the area before any changes

are made to the area. If you slipped or

fell due to a dangerous condition of the

tug or barge, have you obtained photos to

13
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document the unsafe condition? Do you
know someone still with the company that
can do so for you?

14
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FIRST...THE FAQS

QUICK & DIRECT ANSWERS TO
YOUR BURNING QUESTIONS

You should not attempt to return to work
unless your injury was very minor and your
personal doctor has approved the decision.
You must be 100% positive that you have
fully recovered from your injury. Even if

the pain is tolerable and you can perform
most of your duties, it would be wise to

wait until your doctor says you're fit to

work. Many workers insist that they want to
return to work immediately after their injury

15
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because they need to continue supporting
their families.

This is “penny wise but pound foolish” as
they say. Some of these workers will receive
treatment from company-chosen doctors
who immediately release them to “attempt”
to return to work following their injury.
Very often this can be a critical mistake to
your future.

If your injury becomes aggravated or
worsened after you attempt to return to
work, very often the company will then
claim that you are responsible for making
your injury worse. Even though the doctor
may have returned you to work, the focus
of your claim will then become if you made
your injury worse after you returned to
work. You will be faced with a situation of
having to prove that you did not seriously
aggravate or worsen your condition when
you attempted to return to work.

Additionally, many companies will claim

16
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after you return to work that “you were
perfectly fine while at work?” In other words,
your company may be watching you after you
return to work and even if you later claim
that your condition continued to bother

you, your company may claim that you were
perfectly fine after you returned to work.

Finally, once you return to work your
company will very often refuse to provide
you with any further medical treatment.
Your company will argue that since you

were able to return to work, you no longer
need medical treatment. Overall, returning
to work too quickly before you have fully
recovered from your injury can not only ruin
your maritime injury claim if you file one but
can also seriously worsen your injury.

Many offshore workers ask if they should
meet alone with the company or the
company’s insurance representative to discuss

17
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settlement with the company, before the
worker speaks with or hires an attorney. In
almost all cases this is a horrible mistake.

First, the company typically will not make a
firm offer to you. Instead the company will
repeatedly ask “how much” you would like
to settle the claim for. No matter what figure
you give to the company or the insurance
representative, the company or insurance
representative will offer significantly less.
Sometimes the injured employee has no idea
the value of his claim if he has not yet talked
to a maritime lawyer.

You may believe $10,000, $15,000, or even
$20,000 is a fair amount for the injury you've
incurred, but your medical bills could come
out to three times that amount and so your
case could potentially be worth much more.
Your company’s objective is to pay as little as
possible; yours should be to look after your
injury and your future.

More importantly, very often injured

18



TIMOTHY YOUNG

maritime workers will try to settle their
claims so that they can obtain money

to receive further medical treatment. If
there is any need whatsoever for further
medical treatment, it is critical that you

do not settle your claim until all necessary
medical treatment has been performed.
Most company doctors will not perform
expensive medical testing to fully discover
any possible injury. You simply cannot settle
your maritime claim until an independent,
trustworthy doctor has performed all such
testing. It would be like trying to buy a car
without test driving the car, or even seeing
the car beforehand. You would simply be
guessing at the value.

The “blacklist” was a rumor started many
years ago by offshore companies in an
effort to scare employees from filing suit.
Our office has handled claims for several
individuals who have successfully returned

19
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to work offshore following the resolution of
their injury claims.

When you apply for employment in the
future after your maritime injury, it is
critical that you are honest about your past
injury and the medical treatment that you
have received. However, companies should
not ask if you have ever filed suit in the
past. If such question is on your application,
you are under no legal obligation to answer
such question.

THE COMPANY DOCTOR WON’T TREAT
ME! WHAT SHOULD I DO?

(@)

If you are receiving medical treatment
from a company chosen doctor, very often
the doctor will not immediately perform

20
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medical testing to fully diagnose the nature
and extent of your injuries. Today basic
medical testing should include MRIs as well
as nerve conduction studies. An MRI may
be performed on your neck, shoulder, back,
knees, ankles and other parts of your body.
The MRI test shows soft tissue and ligament
damages that are not seen on a plain film
X-ray. If the company chosen doctor is
refusing to perform basic medical testing
including MRIs, you should seek medical
treatment elsewhere from a local physician
you know and trust.

Unfortunately, many companies have little
desire to pay for medical testing which could
prove the seriousness of your injury. Very
often when the company doctor delays or
refuses to perform basic medical testing, it

» Soft tissue — Soft tissue injuries are those related to
the tendons, ligaments, connective tissue, skin, fat,
muscles, nerves, and blood vessels, but not bone.

21
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is the first sign that the company is fighting
your case.

HOW MUCH WILL I GET
FOR MY INJURY?

[0US INCOME - INCOME AFTER INJURY =

| NOUNTOF LSTWACES o

Every case must be evaluated on the

facts of the case. There are a few basic,
important factors that generally determine
the difference between a relatively small
valued case and a higher valued case. One
of these factors is the amount of money you
previously earned as opposed to how much
you'll be earning after your injury.

If you have suffered an injury which
prevents you from returning to heavy

22
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manual labor and you previously earned
significant wages working offshore or
performing heavy manual labor for a
maritime company, in all likelihood you will
have a significant loss of future wage claim.

Most high-dollar Jones Act and maritime
injury claims involve significant loss of wage
claims in addition to pain and suffering
damages and medical expenses.

One way to estimate the value of your Jones
Act claim is to ask how much money you
will earn returning to limited or light duty
work following your maritime injury. You
will then need to compare this amount of
income with what you were earning oftshore
or on the water.

Maritime injury cases are not quick, simple
cases. In a typical “soft tissue” car accident
case, a paralegal or legal staff member

will negotiate a fast settlement of a few

23
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thousand dollars for you with an insurance
company adjuster.

Your maritime injury case is much more
serious and complicated. Your case will be
handled by attorneys. Typically, if you have
suffered a serious injury, especially injuries
which have required surgery, you may be
seeking hundreds of thousands of dollars, if
not more.

Maritime companies and their insurance
companies simply do not pay settlements of
this amount without fully investigating and
attempting to fight your claim. This process
takes at least a few months even for smaller
claims, and most serious maritime claims
can take 12 to 14 months to resolve.

The time period depends greatly upon

the court where your suit has been filed.
Some courts are much quicker than others.
However, you will usually have an idea of the
value of your case within a few months of
filing suit.

24
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You should not attempt to return to
work unless you are completely healed.

It is not in your best interest to settle
your case on your own. Settling on your
own could mean that you miss out on
hundreds of thousands of dollars that are
rightfully yours.

There is no such thing as a blacklist. We've
had several clients return to work offshore
after their injury. No company should
ever ask you if you filed suit in the past.

If the company doctor is refusing to give
you proper testing, you should seek your
own doctor.

Cases can take anywhere from three to
14 months, but it all depends on your
unique situation.

Your case could be worth hundreds of
thousands of dollars depending on the
facts of your situation.

25
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JONES ACT
HIDDEN SECRETS

The Jones Act is a federal statute which
provides extensive protections to an
employee who is injured while working. It
is one of few federal laws that truly protects
employees who are involved in workplace
accidents. If the Jones Act applies to your
situation, you are actually considered a
“ward” of the court. This term dates back
more than a hundred years and essentially
means that the court has a duty to protect
you and your rights. Unfortunately, today
this term does not carry as much weight

as it used to many years ago. Nonetheless,
injured seamen under the Jones Act are still
technically considered wards of the court.
This gives you an idea of the significant
protections that the Jones Act gives to
injured employees.

27
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If you are injured on land while driving an
automobile within your state, in all likelihood
the law of your state will apply to your injury.
In a similar way, you must satisfy certain
“status” requirements before maritime law
and/or the Jones Act will even apply to

your situation. In general, you will qualify
for protection under the Jones Act (and file

a claim under the Jones Act) if you are a
“seaman” who is more or less permanently
assigned to a vessel in navigation. We will
discuss this definition later (see page 31).

WHY IS THE JONES ACT SO
IMPORTANT TO YOU?

The Jones Act allows an injured employee

to collect money damages for any of the
employer’s negligence which may have caused
or contributed to the employee’s injury. If
your company or coworker was at fault in
causing or contributing to your accident

and injury, you can collect compensation
from your employer for your injury and

28
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damages. This law is very different than the
general rule that an employee cannot sue his
employer even if the employer caused his
injury. Determining your status is the first
and foremost step in better understanding
the situation surrounding your injury.

@ The Jones Act protects injured employees.

@ The Jones Act allows employees to collect
damages from negligent employers.

© The Jones Act only applies to seamen.

» Jones Act - a federal statute which provides extensive
protections to an employee who is assigned to a vessel
and is injured while working offshore.

» Damages — money that is awarded through a court
process to an injured worker who has been hurt through
the negligent or wrongful actions of someone else.

» Negligence - refers to the failure of someone else to take
the necessary precautions to prevent injury to another.

29






TIMOTHY YOUNG

ARE YOU A SEAMAN?

WHEN DOES THE
JONES ACT APPLY TO YOU?

The first issue which must be addressed in
any offshore injury concerns the “status” of
the employee. Determining the status of an
injured employee can be very difficult.

Although status in many cases is easy to
determine (for example, with supply vessel
employees or tug boat employees who are
clearly seaman), the status of many cases
are not determined until a hearing in court.
Your status at the time of your accident can
make a huge difference in the amount you
may be allowed to receive for your injury.

In order to be covered under the Jones
Act you must be considered a “seaman.”
This means that you are: (1) more or less
permanently (2) assigned to a vessel or
fleet of vessels (3) in navigation. You must

31
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satisfy all three requirements in order to
be considered a seaman and have the Jones
Act apply to your claim. We will look more
closely at what these requirements mean.

» Seaman - to be considered a seaman you must
spend 30 percent or more of your time on a vessel
that is navigation

The requirement that you be “more or

less permanently” assigned to a vessel in
navigation simply means that you spend
at least 30 percent of your time aboard
vessels while working for your employer.
Many individuals will easily satisfy this
requirement including traditional captains
of vessels as well as oil rig workers who
work aboard certain types of oil rigs in

the Gulf of Mexico. Other individuals,
however, will need to determine if their
employer has assigned them to work aboard

32
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a vessel enough times during their period
of employment. In some instances, it is
important to calculate the number of days
that the employee was assigned to work
aboard a vessel as opposed to assignments
on land or on fixed platforms. Remember,
the requirement is that at least 30 percent of
your time be spent aboard “vessels” in order
to qualify as a seaman under the Jones Act.

Many will debate whether you are assigned
to a “vessel.” Some structures are clearly
vessels: traditional supply boats, crew boats,
tug boats and moving barges. Employees
who are more or less permanently assigned
to work aboard such structures easily satisfy
the requirement that they be assigned to a
vessel. In the Gulf of Mexico certain types
of oil rigs have also been determined to be
vessels. These include jackup rigs, semi-
submersible rigs and the more recent drill
ships. Rig workers assigned to these types of

33
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structures will also satisfy the requirement of
being assigned to a vessel.

Finally, you must be on a vessel that is
mobile (able to move) or in navigation.
The vessel need not be moving at the time
of your injury. Rather the vessel must not
be dry docked or out of service for good.
Certain specialty structures may or may
not be considered a vessel depending upon
their mobility at the time of the employee’s
assignment or injury aboard the structure.
These structures include work barges
which may or may not have been rendered
“work platforms.” In the Gulf of Mexico
fixed platforms as well as SPARS are not
considered vessels. These structures are
essentially permanently fixed to the ocean
bed, so they are considered islands of the
state off of which they sit. Injuries on fixed
platforms and SPARS will not qualify for the
Jones Act.
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Three main factors define you as a
seaman — you are (1) more or less
permanently (2) assigned to a vessel or
fleet of vessels (3) in navigation.

You must spend at least 30 percent of
your time aboard a vessel.

Traditional supply boats, crew boats,
tug boats, moving barges, jackup rigs,
semisubmersible rigs and the more
recent drill ships are clearly vessels.

SPARS, fixed platforms, and structures
permanently fixed to the sea floor are
not considered vessels. a

. > |
AE 10U A SEAUA

E-.,._.WASTH[V[SS EL IN NAVATION OR CAPABLE OF NAVIGATION?

DOTOUWORK ON A VESSEL et e |
DO YOU SPEND 30% OR MORE ()F YOUR TIME ON A VESSEL?
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ARE YOU
BEING KEPT SAFE?

The Jones Act provides comprehensive
safety rules in the favor of the employee.
Most individuals working offshore have no
idea of the significant rights and safety rules
that apply to their day-to-day activities.
Unfortunately, many companies routinely
violate these rules.

Under the Jones Act an employee has a right
to a “safe place to work” This is one of the

broadest rules of the Jones Act and it applies
to many situations which can cause injuries.
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If your case is decided by a judge or jury, that
judge or jury will specifically determine if
you were given a “safe place to work.”

If you have suffered an injury and you
think that the injury may have been caused
because your workplace was unsafe, this
could be a violation of the Jones Act.

WHAT IS CONSIDERED
TO BE “UNSAFE?”

Very often when we speak to potential
clients we are told that “we always did the
job that way” even though specific rules and
regulations were being violated. Many times
these individuals are not even aware that
their safety was in jeopardy. To combat this,
we have compiled a list of some of the most
common unsafe conditions offshore:

e Inexperienced or inadequately
trained crew

e  Faulty machinery
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®  Poorly maintained conditions or
work areas

®  Defective equipment

e  Existence of dangerous
conditions (such as grease or oil
on surfaces)

e  Size of crew is insufficient
(improper manpower)

e  Equipment isn't fit for its
intended use

®  Recreation facilities are unsafe

e  No appropriate safety equipment
and gear

®  Slick surfaces such as on the deck

® Old, rusted equipment

Under the Jones Act your employer also has
duties to train you properly, to supervise
your work activities properly, and to provide
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enough employees to do the jobs to which
you are assigned.

Often newly hired employees will not

be properly trained on how to do a job.
Employers routinely refer to “on-the-job
training” (OJT). We have found that this
type of training can be insufficient for many
of the detailed, complicated jobs which
require experienced workers. Unfortunately,
the more dangerous procedures tend to be
harder to perform. Sometimes the newest
employee will be given the hardest job
because the more experienced, more senior
employees do not want to perform the
harder job, leaving the new, less experienced
worker doing the most dangerous jobs.

Employers must also provide enough
workers for the job to be performed safely
under the Jones Act. Some employers will
continually perform a job without sufficient
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employees simply because “it has always
been done that way.” The Jones Act addresses
this exact situation and the judge or jury in
your case will be told that simply performing
a job repeatedly the same way does not
necessarily make the procedure safe. This

is particularly true concerning procedures
which are performed infrequently. In

these situations, many employers will not
have sufficient manpower to perform the

job because it is not a routine procedure.
Nonetheless, these employers very often
simply perform the job with the crew
members that are available at that time.

There are many industry specific rules and
regulations which also apply under the
Jones Act. These industry standards include
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the American Petroleum Institute’s (API)
standards which apply to the operation

of cranes offshore as well as rigging of
cranes and slings. Under the API rules, the
crane operator is always “in charge” of any
procedure being performed by the crane.
The crane operator is also required to have
a flag man present on all lifts and the crane
operator is ultimately responsible for the
rigging of all loads.

The United States Coast Guard rules also
apply under the Jones Act since the employee
is assigned to a Coast Guard “vessel.” This

is the reason that the Coast Guard will
typically investigate serious injuries which
occur under the Jones Act. Coast Guard
regulations include keeping the vessel safe
and making sure that there are no dangerous
trip or slip hazards aboard the vessel. All
walkways also have to be properly marked
under Coast Guard regulations.
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@  Asanoffshore worker, there are
many rules in place that are meant
to protect your safety and your life.
Unfortunately, employers do not

always follow these regulations.

@  Youareentitled to a “safe place
to work” and it is your employer’s
responsibility to provide this to you.

©  Some examples of “unsafe”
conditions are inexperienced or
improperly trained crew, faulty
machinery, poor maintenance,
defective equipment, dangerous
conditions, insufficient crew, tools
used improperly, unsafe recreation
facilities, lack of proper safety
equipment and gear, slick surfaces,
and old, rusted equipment.
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Your employer also has the duty
to properly train you and your
coworkers.

The Jones Act further requires that
employers provide enough workers
to perform the assigned job safely.

The Jones Act also specifies that
employers must follow the additional
guidelines provided by the American
Petroleum Institute and the Coast
Guard.
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COMMON MYTHS
DEBUNKED

There are several common issues that appear
in many Jones Act cases. We have found that
many of our clients have specific questions
concerning the following issues.

THEY CAN’T MAKE YOU SIGN:
ACCIDENT REPORTS

There is absolutely no requirement that an
employee complete a written accident report
under the Jones Act. Although it is certainly
best to document your accident and injury
with a written accident report, the Jones Act
does not prohibit your claim from being
filed if an accident report was not completed.
Very often an employee will report his
accident and injury to a supervisor who tells
the employee to delay completing a report
in order to determine if the injury is serious.
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Then, when the employee attempts to
complete the written report later, he is told
that he can no longer complete the report
at that time. Just remember, completing an
accident report is absolutely not required
to file suit and successfully collect damages
under the Jones Act.

The Jones Act requires only that you prove
that you suffered an injury at work for which
your employer was responsible. You may
prove such without a written report. We
have successfully proved accidents by using
employees’ medical records, the testimony of
their coworkers, or their own testimony.

An employee is not required to give a
recorded statement under the Jones Act.
Many companies will immediately take a
tape recorded statement from an injured
employee following his accident. Providing a
tape recorded statement does not in any way
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help or strengthen your case. In fact, most
tape recorded statements will hurt a worker’s
Jones Act claim.

Typically, employees are told that they need
to provide recorded statements in order to
receive medical treatment and to properly
document their accidents. Again, there is
absolutely no requirement under the Jones
Act or any other law that the employee
provides a recorded statement. Nonetheless,
many workers will provide statements
believing that it is necessary in order for
them to receive medical treatment.

When the statement is taken, detailed
questions concerning the accident are asked,
including whether there was anything unsafe
that caused or contributed to the accident.
Many employees have not had time to think
through the accident and typically will
answer very quickly that the company was
not at fault for the accident (and they just
want to get medical treatment and get back
to work). Often employees believe that their
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injuries may be insignificant and believe that
they will keep their job with the employer.
Sometimes employees are taking medication
when they provide the recorded statement
and they simply do not understand or listen
carefully to the questions.

In general, it is best to refuse to give a
recorded statement following your accident.
You may simply inform the company very
politely that you either have completed a
written report or will complete a written
report concerning the accident at which time
you can carefully provide answers to any
necessary questions. If your company insists
that you provide a recorded statement, your
company is protecting itself, not you.

YOUR INJURY,
YOUR DOCTOR OF CHOICE

Under the Jones Act you are allowed to
choose your own treating physician following
your injury. This is perhaps the rule most
violated by companies. It makes perfect
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sense that your employer would not want
you to select a good, unbiased physician for
your injury. Your employer seldom has any
desire for you to receive immediate proper
medical treatment which could potentially
prove the seriousness of your injury. Instead,
most employers will provide you with a
“company doctor” who will delay running
necessary tests or delay providing specialized
treatment for your injury. Not only can this
be detrimental to your overall health but also
to any future claim you may want to have.
This tactic typically serves two purposes.

First, the company can later say that your
injury was not very serious since you
received only basic, conservative treatment
for several months following your injury.
You will also not have proper testing
performed to show the nature and extent of
your injury during the first few months of
your recovery.

Second, if a company doctor treats you
for several weeks or even months and
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then declares that you have reached
maximum improvement and you do
not need any further treatment, your
company will typically refuse to provide
you with any further medical treatment
on these grounds.

So, while you may think you are
cooperating with the company by going to
see a doctor that they have selected to treat
you, in reality you may be making it very
hard for yourself to receive proper medical
treatment if the company-selected doctor
discharges you. It is always best to insist
that you receive treatment from a doctor
that you select and trust. It is also best to
insist that all proper medical testing be
performed as soon as possible following
your injury.

If you receive negligent medical treatment
from a doctor selected by your company
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to treat you, your company is responsible
for this negligent treatment. Typically, this
occurs when a company-selected doctor
delays treatment of a condition that could
have been properly treated early on. It
may also occur nowadays especially when
individuals receive treatment in foreign
countries while working overseas. We
have handled several cases in which the
employee did not receive proper treatment
from an overseas medical clinic selected by
their employer. In these circumstances the
employer is responsible for the negligent
medical treatment as well as any damage
caused by the treatment.

@ You're not required by law to complete
a written accident report, especially
not immediately after your injury
when you're dazed. You should do one
when you are clear headed and are
able to reflect on the incident.
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)

Despite what your company may say,
you do not have to provide a recorded
statement.

You can and should choose your own
doctor. You are not required to use the
company doctor for your injury. If you
receive treatment from the company
doctor, it may be hard to receive future
medical treatment.

Your company is responsible for any
negligent medical treatment you receive
from their chosen doctor or hospital.

©
MYTH: MYTH: : MYTH:
You must give : You must give a You must see the
an accident report. i recorded statement.  : company doctor.
FACT: § FACT: FACT:
Accident reports  :  Statementsarenot : You can choose
are not required.  : required by law. : your own doctor.
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ENOUGH’S ENOUGH -
LET THE LAW FIGHT FOR YOU

WHO IS AT FAULT?

There are two important points to remember
when you consider filing a suit against your
employer under the Jones Act. First, in order
to receive compensation under the Jones Act
you must prove that your company or your
coworkers were negligent. The Jones Act is

a fault-based statute, meaning that you only
collect damages if your company was at fault.
This fault can take many forms, including the
improper or unsafe acts of your coworkers,
an unsafe workplace, or unsafe or improper
instructions. It is often easy to show that
your injury could have been avoided if your
company acted in a safer manner.

Second, the Jones Act allows your employer
to allege and argue “comparative fault” on
your part. This means that if your company
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can prove that you caused or contributed to
your own accident and injury, this amount
of fault will reduce your recovery by that
percentage. For example, if your company
proves through evidence and testimony
that you contributed 50 percent to your
own accident, any damages which you

are entitled to under the Jones Act will be
reduced by 50 percent.

» Comparative fault - (also known as comparative
responsibility) a legal policy that compares the fault
of each party (both defendants and prosecution) for
a single injury. This is determined by looking at how
responsible each party is for causing the accident.

i

| 10U CLAIM THE COMPANY WAS ___% AT FAULT

| THE COMPANY CLATMS YOU WERE % AT FAULT

| 10UR COMPENSATION IS REDUCED BY THE PERCENT THAT
| 10UR COMPANY PROVES YOUR WERE AT FAULT.

e
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INSIDER INSIGHT

The Jones Act’s comparative fault statute is one of
the main reasons why a company will immediately
blame an injured worker for his/her own accident.
This statute allows companies to argue that you
were partly to blame for your accident and if they
convince the judge or jury, they could potentially
reduce what they have to pay you for your injury.

It is critical that an injured employee
understand the nature of the Jones Act in
this regard. This comparative fault rule fully
explains why almost all companies will
immediately blame an injured employee for
their own accident. It also explains why a
company will immediately take a recorded
statement from the injured employee and
discuss the way that the accident happened
during the statement. In short, the company
is simply trying to defend itself early and
quickly against any type of claim that you
may later file under the Jones Act. Our office
strongly encourages injured workers to

state clearly why their accident happened,
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including listing any fault on the part of the
company or their coworkers on the accident
reports. Injured employees should also

be sure to list any dangerous condition or
unsafe equipment which may have caused or
contributed to their accident.

INSIDER TIP

When submitting an accident report, always state
clearly how your accident happened and if anyone
contributed to it. You should also list any dangerous
or unsafe conditions or equipment that may have
caused your injury.

Under the Jones Act an employee has a
“feather-weight” burden of proof in regard
to causation of his injuries. This is a very
important and favorable rule under the
Jones Act. When you present your maritime
case to a judge or jury, you must be able to
prove that your injury was caused by your
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accident. The Jones Act greatly helps you by
requiring only a “featherweight” burden of
proof to show that your injury was caused by
the accident. This rule is especially helpful
if you have previously injured the same part
of your body as you injured in your current
accident. By using the featherweight burden
of proof, you may be able to successfully
show that your current injury was caused
by the most recent accident, even if you had
previously injured the same part of your
body many years ago.

@ To receive compensation under the
Jones Act, you must prove that your
company or coworkers did something
wrong to cause your injury.

@ Your employer is allowed to counter
argue that you caused your own injury.
This is called “comparative fault” and
allows them to reduce how much they
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pay you by the percentage you caused
your own injury.

Your employer will almost always try to
prove that you caused your own injury:.
They will do this by keeping you under
surveillance, by getting you to sign
accident reports that claim you were at
fault, by using their own doctor, and by
getting recorded statements from you.

The Jones Act has a featherweight
burden of proof, which means it takes
less for you to prove that your injury
was caused by your accident.

58



TIMOTHY YOUNG

TYPES OF COMPENSATION
UNDER JONES ACT LAW

WHAT CAN YOU GET
FROM A JONES ACT CLAIM?

Under the Jones Act you are entitled to
collect any damages which are directly
related to your accident. Typically, these
damages will include pain and suffering,
medical expenses and loss of wages and
fringe benefits.

There are two types of pain and suffering
damages that you can collect under the Jones
Act: past pain and suffering and future pain
and suffering. The damages allowed for pain
and suffering depend greatly upon the nature
of your injury. You will be allowed to collect
damages for both past as well as future pain
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and suffering if you prove these damages
at trial.

In regards to past pain and suffering
damages, your testimony as well as the
testimony of your treating doctors will be
very important. We also routinely call as
witnesses an injured employee’s spouse or
friends to testify as to how the injury has
affected the employee’s life.

However, with future pain and suffering
damages it is often best to rely upon your
treating physicians who can testify as to
whether or not your condition will improve
or worsen in the future. Judges and juries are
allowed to estimate the amount and type of
pain and suffering that you will most likely
experience in the future, and under the
Jones Act they are allowed to award money
damages for this suffering even though it has
not occurred.

» Pain and suffering — physical or emotional stress
caused by your injury.
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Like pain and suffering, you can get
compensation for past and future medical
expenses related to your injury.

You are also entitled to recover for past

and future loss of wages and fringe benefits
that are directly related to your injury. Our
office routinely works with experienced
economists who will calculate the exact value
of your past and future loss of wages and
fringe benefits. In almost all cases, an expert
economist is required to predict future

loss of wages. Most courts will not allow

an employee to collect loss of future wages
and future fringe benefits unless an expert

61



THE CAPTAIN’S GUIDE TO MARITIME INJURIES

economist has made these calculations for
the jury.

Calculating your loss of past and future
wages greatly depends upon the amount of
money that you were earning at the time

of your injury. However, the Jones Act also
allows you to be awarded money based upon
promotions and raises in pay which, in all
likelihood, you would have received had you
kept working. This can be very important
for long-term employees who have a proven
history of receiving pay raises over their
years of employment.

Our office is very careful to calculate future
wages assuming that certain employees may
have received pay raises in the future. This
can make the difference between collecting
the amount to which you are truly entitled
rather than simply the amount which
appears on your current paycheck.

» Loss wages — the income you would have earned if
you were not injured.
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One of the great benefits of working offshore
or on a vessel is the significant fringe benefits
that many maritime employees receive. Most
often you will no longer receive these fringe
benefits after you are injured. Fringe benefits
typically include:

®  Meals provided to the
employee while working

®  Retirement benefits
®  Health insurance

e Disability insurance

Our office will obtain all of your pay records
including the value of your fringe benefits
and use this information to calculate the
true value of your past and future economic
losses, including loss of fringe benefits.
Sometimes your loss of fringe benefits can
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amount to almost as much as your loss of
actual wages.

@  There are four main types of damages
you can collect under the Jones Act:
pain and suffering, medical expenses,
loss wages, and loss of fringe benefits.

@ To collect past pain and suffering,
often you will need the testimony of
your doctor and another individual
who has seen how your injury affects
you. For future pain and suffering you
will mostly rely on your physician’s
testimony.

© To collect loss of wages or fringe
benefits, you will need an expert
economist to prove how much you
would have earned over the years.
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MAKING THE LEAP

HOW SOON SHOULD YOU
HIRE A LAWYER?

Claims filed under the Jones Act must be
filed within three years of the employee’s
injury. Please note that it is critical to file
your claim as soon as possible after your
injury if you have sustained a serious injury.
Individuals who choose to wait until the
end of the three-year period may find that
documents have been lost or destroyed

or witnesses simply do not remember
important details concerning the employee’s
accident. Although claims under the Jones
Act do not need to be filed until three years
from the date of the injury, usually it is
important to file the suit much sooner.

A suit filed under the Jones Act can be filed
in either state court or federal court. There
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is a legal principle known as the “savings

to suitors” clause that provides that even
though the Jones Act is a federal statute,
claims under the Jones Act may still be filed
in state courts, which recognize federal
claims under the Jones Act. However, if
you file your claim in federal court under
the Jones Act, you alone have the right to
select either a judge or jury trial. By contrast,
typically if a Jones Act claim is filed in state
court, either party will have the right to a
trial by jury. Depending upon the facts of
your case and the federal judge to whom
your case may be assigned, sometimes it is
better to select a trial by judge rather than a
trial by jury.

The location of the courthouse where you
are allowed to file suit varies from case to

66



TIMOTHY YOUNG

case. Normally you will be allowed to choose
between several locations to file suit. If you
file suit in federal court, any federal court
in the United States has the ability to hear
your case. However, in federal court there
is a rule known as “forum non conveniens”
which essentially requires that the federal
court you select be located near some of the
relevant activities that did, or will, occur

in your case. This can include the location
of the original accident or the location of
your treating doctors or the location of key
witnesses in your case including yourself.

If you file suit in state court, there is

usually also a requirement that some of the
activities in your case have occurred near
that location. This requirement can often
be satisfied if the company has an office

» Forum non conveniens — a legal rule that allows
courts to require a case be tried in the jurisdiction
that is most appropriate to the parties involved. This
means that the federal court must be near some of
the relevant activities that did or will occur.
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located nearby or if you were sent offshore
from that location.

Our office regularly files suits in federal and
state court in south Louisiana on behalf of
workers from Florida, Alabama, Mississippi
and other southern states, since their
employers have offices in Louisiana and/or
the employee worked out of south Louisiana.

FINDING THE RIGHT PERSON
FOR THE JOB

It can be difficult deciding to hire a maritime
lawyer much less researching them. There
are dozens and dozens of “maritime” law
firms listed online but which ones should
you choose?

Often people base their decisions on
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INSIDER TIP

Visit the below link to learn how to effectively
research attorneys online and find the right mar-
itime attorney for you.

http://www.jonesactlaw.com/library/researching-
maritime-law-firms.cfm

factors that would apply to other areas of
their life but do not necessarily apply to
finding the right maritime attorney. Some
might use location, the size of a billboard
message, or a catchy song to help them
decide who to choose.

However, we believe that the most important
factor you want to consider is whether

or not the attorney is focused on your
circumstances. If you are putting your future
in someone’s hands, it should be in the hands
of an experienced and focused maritime
attorney who knows your problems, knows
how to solve your problems, and has the
resources to do it.
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@ Ifyou'e going to file a claim, you
must do it no later than three years
after your injury. We recommend
you do it sooner than that as the
important documents related to your
injury (such as your accident report,
medical tests, statements, etc.) may
have conveniently “disappeared” by
that time.

@ The Jones Act allows you to file a
claim in a federal or state court. We
often choose federal court as it allows
you to choose whether your case is
heard by a judge or a jury.

© Ifyoure going to hire an attorney to
handle your case, you should hire a
maritime attorney that focuses on
your problem.
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5 QUALITIES YOUR JONES
ACT MARITIME LAWYER
“MUST HAVE”

MUST FOCUS ON JONES ACT
AND MARITIME INJURY CASES.

When you need to see a doctor, you want to
go see a doctor who specializes in the type
of injury that you have suffered. In the same
way, you should hire a maritime lawyer who
focuses the practice on handling Jones Act
and maritime injury claims.

If you need to have open heart surgery;,

you would want to have a heart surgeon
who specializes in that type of surgery. If
you need to have knee surgery, you would
want to see a doctor who specializes in knee
surgeries. Likewise, when you have a serious
maritime injury, you should find a good
maritime lawyer who focuses the practice

INSIDER INSIGHT
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on handling maritime injury cases. Many
“general practice” lawyers in your area are
very nice and know a little bit about lots of
different laws. Unfortunately, these lawyers
typically are not experienced enough with
complicated Jones Act and maritime laws to
truly handle a maritime injury claim.

MUST HAVE EXTENSIVE
COURTROOM EXPERIENCE.

It is amazing how many attorneys never
actually go to court to argue aspects of the
case or try cases before judges and juries.
Maritime lawsuits are defended by the
insurance companies and company lawyers.
These company lawyers will fight every
issue in your maritime case and this often
involves arguing motions before the court.
Very often Jones Act and maritime cases
are prepared all the way up until the point
of trial, at which time a fair settlement can
finally be reached. If not, your case will need
to be presented to a jury. Your maritime

INSIDER INSIGHT
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injury attorney will most likely spend as
much time in court on your case as he will
be working on the case outside of court. It
is very important that your attorney have
extensive courtroom experience so that he
can successfully handle your case.

MUST HAVE SIGNIFICANT
FINANCIAL RESOURCES (MONEY!)

Your maritime injury claim will be expensive
to present successfully to a judge or jury.
Typically, your claim will involve loss of
past and future wages and fringe benefits.
An economic expert is necessary to testify
regarding this issue at trial. Your case may
require a liability expert to show what the
company did wrong that caused your injury.
These experts require payment up front and
your maritime attorney will be responsible
for hiring and funding these experts until

» Motion - a legal request for the judge to determine
some aspect of the case.

INSIDER INSIGHT
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your case can settle. For every dollar that the
company spends in an effort to defend your
claim, your attorney must be prepared to
finance your case in a similar way.

@ MUST HAVE A GREAT TEAM.

Your maritime injury claim will require
office resources and skills as well as financial
resources. In order to successfully prove your
case, hours and hours of effort and work

will be spent in accumulating the necessary
documents and obtaining the necessary
testimony to prove your case at trial.

This work includes getting all of your
medical and work records, arranging and
paying for medical treatment so that you

can prove your injury, hiring and working
with experts in regards to your damages,
working with experts to prove the fault of the
company, scheduling and taking depositions
from key witnesses, and organizing all of
these documents and information so that

INSIDER INSIGHT
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they can be successfully presented at court.
Your maritime attorney needs to have an
office staff that is experienced and able to
prepare your case.

MUST BE READY TO
PREPARE YOUR CASE FULLY.

This may be one of the most important
requirements of your maritime injury
attorney. Very often successful attorneys will
have significant financial resources, office
staff and even have experience handling
maritime claims. However, many of these
attorneys will accept lots of cases but truly
pursue only a few of these cases.

In other words, they may accept your claim
and if they eventually determine that they
do not view your case as a “high dollar case,”
they may limit their work on your case. Your

» Deposition - a legal question and answer session
that is recorded and later used in court as testimony.

INSIDER INSIGHT
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attorney must be ready to prepare your case
fully for trial. When you hire your attorney;,
you should ask if he is truly ready and able to
prepare your case fully in order to obtain a
good settlement or trial result.

INSIDER INSIGHT
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WHY WE PRACTICE
MARITIME LAW

My name is Timothy Young and for more
than 20 years it has been my privilege to help

injured offshore and maritime workers.

Something deep inside of me is stirred
whenever I know that a company is trying
to take advantage of an honest, hardworking
employee who has had a serious injury

through no fault of his own.

Most often there is an employer/employee
relationship, and to me that makes it all the
worse when an employer is twisting the laws
or facts to get out of paying what it should
for the serious damages it caused to one of

its own employees.
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Most offshore and maritime workers would
prefer not to file a suit. They would rather
go on with their careers and turn back the
clock to before the accident happened. I
understand that. But hoping to change the

past won’'t make the future any better.

What we do is not simply gather evidence
and experts to prove our client’s claim in

court. That’s just the ‘legal’ part of it.

We also counsel our clients on their options
and how to map out the best future they can
have with the cards they were dealt. I can't

think of a more important service we offer.

[ often tell juries in closing arguments that
they have a rare opportunity to help a fellow
citizen and directly impact a persons life for
the better. I tell them they should not waste

that chance. I also feel we have that same
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opportunity with each new client we team up
with.

[ hope you found this book both helpful and
encouraging during your current difficulties.
Please phone us if you need anything or have

any concerns you want to talk about.

Sincerely,
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